
This was a first instance trial in which the 
underwriters of the “Renos” attempted 
to defend a claim by the assured for 
constructive total loss of the vessel 
following significant damage caused by a 
fire in the engine room in Suez in August 
2012.  Notice of abandonment was tendered 
in February 2013. From an adjusting 
perspective, it raises some interesting 
points concerning which costs should be 
included in the assessment of a claim for 
constructive total loss. We also take the 
opportunity to note some of the differences 
in approach to claims for CTLs between the 
conditions commonly used in the market. 

The claim
The issue concerned the level of indemnity due to the 
assured. The assured argued that they were entitled to be 
indemnified for a constructive total loss. Insurers contended 
that the assured was entitled to be indemnified on a partial 
loss basis. The vessel was insured for US$12,000,000 on a 
hull policy, subject to ITC – Hulls 1/10/83 and US$3,000,000 
under an increased value policy. 

1. Had the assured elected not to abandon the vessel to 
insurers by delaying notice of abandonment?

The judge quickly dismissed this point, considering that 
at no stage between the casualty and provision of notice 
of abandonment (NOA) did the assured behave in a way 
that amounted to an election not to abandon the vessel to 
insurers. He also did not consider that the passage of time 
between the date of the csualty and provision of NOA in this 
case amounted to an implied election not to abandon the 
vessel. 
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2. Was NOA given too late? 

The judge considered that in circumstances where the 
assured had received confl icting information from experienced 
sources regarding the estimated repair costs, obtaining reliable 
information was diffi cult and took time. In the context of the 
statutory requirement (s.62(3) Marine Insurance Act 1906) 
that the assured use reasonable diligence after the receipt of 
reliable information of the loss, the judge considered that the 
amount of time between the casualty and provision of NOA, 
during which time further enquiries were made, in this case 
was reasonable. 

3. Which costs rank towards the CTL calculation? 

In accordance with s.60(2)(ii) of the MIA, in order to establish 
whether a vessel is a CTL, the estimated costs of repairing 
the damage to the ship caused by a peril insured against are 
compared with the value of the ship when repaired. Clause 19 
of the policy conditions provides that in ascertaining a CTL the 
insured value is taken as the repaired value. 

Insurers argued that the question of a CTL is to be assessed 
at the time when a NOA is tendered.  However, the owner will 
take account of the cost of future salvage operations, and it 
is only once he has made this calculation and elects to treat 
the vessel as a CTL, that NOA is given. The judge advised 
that nothing within s.60 of the MIA or the policy conditions 
provided that the costs of recovery / repair should be limited 
to those costs incurred after the NOA. The insurers contended 
that owner’s position would lead to an over indemnity because 
those costs incurred during the period between the casualty 
and tendering NOA would rank towards a CTL and in addition 
the assured would claim those same costs as sue and labour. 
However the judge reiterated that the CTL calculation is used 
to determine the cost of repairing the vessel. Whether or not 
the assured is entitled to recover sue and labour expenses is a 
separate matter for the policy of insurance. 

Insurers also argued that SCOPIC liability is not a ‘cost of 
repair’ for the purposes of assessing a CTL under s.60(2)(ii). 
They considered that this is supported by the fact that P&I 
insurers pay the SCOPIC element of a salvage award, avoiding 
an otherwise signifi cant environmental damage liability. 
Insurers considered that only costs covered by the policy 
ought to be ranked. However, the judge advised that this is 
not the provision under s.60 (2)(ii). He considered that SCOPIC 
is an indivisible part of an item which the balance, underwriters 
agree, did form part of the cost of repair. Accordingly he 
found that ship’s proportion of the salvage award inclusive of 
SCOPIC ranked towards the CTL.
The judge also considered that in calculating those costs 
ranking towards a CTL, a “suitable allowance for uncertainty 
is to be properly made”. The judge considered that the wide 
range of estimates provided highlighted the fact that precision 
was diffi cult. He recommended a contingency of 10% be 
added to the estimated repair costs for the purpose of 
determining whether the vessel was a CTL.

Conclusion
The judge held that the assured was entitled to provide NOA, 
that this was effective when it was provided and that the 
vessel was a CTL on the facts. Insurers were liable to pay 
the insured value under the hull policy (US$12,000,000), the 
increased value policy (US$3,000,000) and sue and labour 
costs in addition. 

Adjusting observations
In this case the vessel was insured on ITC-Hulls (1/10/83). It 
is worth noting the differences in approach to claims for CTL 
depending upon the policy provisions to which the claim is 
subject. 

Under the American hull conditions, it is specifi cally provided 
that expenses incurred prior to giving NOA, and which will be 
claimed under the sue and labour provision, cannot also be 
ranked in determining whether there is a CTL. If those costs 
are used to rank towards a CTL, then they cannot be claimed 
in addition as sue and labour. 

Under the English conditions this is not the case, the 
reasoning being that if the assured has a claim for a CTL 
then he effectively loses his ship, for which he should receive 
the insured value. If he has incurred additional expenses in 
attempting to save the ship then he should be reimbursed 
in full for those in addition, otherwise he has not been fully 
indemnifi ed. It is therefore benefi cial to an assured where they 
are not insured under ITC-Hulls, in cases where costs are 
expected to be incurred beyond the date of NOA, to tender 
NOA as soon as reasonably possible. 

Under the Nordic Plan (Cl. 11-3), the ‘condemnation’ (or CTL) 
calculation is made after the ship is salvaged. Salvage costs 
do not rank towards the costs of repair in establishing whether 
the vessel is condemned. Whether the vessel is a CTL (or 
condemned) under the Plan, is based upon a ‘discretionary 
assessment of the future expenses that will be incurred in 
connection with complete repairs of the ship’. The assessment 
is based upon the ship as at the place and in the condition 
when the assured makes his request for a condemnation. 
Accordingly, costs which have already been incurred are not 
taken into consideration. However all foreseeable future costs 
are taken into account (excepting salvage costs). Under the 
Plan, the costs have to reach only 80% of the insured value or 
repaired value, if this is higher, in order to demonstrate a CTL. 
However, only damage which is covered by the hull insurance 
shall be taken into account in the assessment. This was an 
argument raised by insurers in this case on the SCOPIC point, 
but which the judge considered had no basis in the context of 
ITC conditions or under the MIA. Interestingly under the Nordic 
Plan, there is also provision to take into account in calculating 
a CTL, all unrepaired damage which has been notifi ed to the 
insurer and which they have had opportunity to survey, which 
occurred within 3 years preceding the date of the casualty.  
The case serves as a useful reminder that an insurer’s 
exposure can potentially amount to a maximum of the insured 
value of the vessel as a CTL, plus sue and labour costs in 
addition (also up to the insured value). 


